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S YPREME COURT OF THE STATE OF NEW YORK
CVUNTY OF ALBANY

In the Matter ¢f the Application of

NEWSDAY, INC., and DAVID ZINMAN,
Peritioners,

-against- MEMORANDUM DECISION
Index No. 3406-91]

NEW YORK STATE DEPARTMENT OF HEALTH,
COMMISSIONER of the New York State
Department of Health, DONALD
MACDONALD, Records Access Officer
of the New York State Department of -~ e
Health, and PETER SLOCUM, Records
Access Appeals Officer of the New
York State Department of Health,
Respondents,

{Bupreme Court, Albany County, Special Term, Pugust ¢, 1991}
(RJI No., 9191-ST303¢)
(JUSTICE HAROLD J. HUGHES, Presiding)

APPEARANCES: Townley & Updike, Esqs.
Attorngys for Petitioners
(Sherri F, Drayfield, Esq., © Ceocunsel)

405 Lexington Avenue
New York, New York 10174

Hon., Robert Abrams
Attorney General of New York State
Attorney for Respondents
(Helena Heath, Bsq., of Counsel)
The Capitol
Albany, New York 12224

HUGHES, J.:

The petition will De granted,

The ¢orporate petitioner publishes Newsday and New VYork
Newsday, and the individual petitioner is one of its reporters.
on Dacember 4, 19556, the Department of Health issued a press
release announcing the result of its study of the death rates of

cardiac surgery patients in New York hospitals. Thirty hespitals
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provided heart surgery data from operations performed by 126
cardiac surgeons. The namcs and individual mor..lity rates of each
of the surgeons were reported to the participating hospitals, and
the press release gtressed that the reason for dieseminating this
information was:
"patients and referring physicians are expected to
use this information to assist them in making decisions
on the choice of inetitutione for cardiac procedures,
pPatients should be able to obtain from their docter or
hospital:s '
1. The performance history of each hospital.

2. The performance record of individual
surgeohs.

3, The risk of mcrtality tor patients based on
their individual risk factors.".

Reporter Zinman made a FOIL request to the Department for the
release of the patient mortality rankings of the individual
SUrgeons comprising the study. The reguest vas denied upon the
ground that disclosing the information would violate the Persctal
privacy Protection Law (Public Offices Law Article 6€-A) as an
unwarranted invasion of the physicians’ personal privacy. That
determination was affirmed upen an administrative appeal. On May

14, 1991, the Nevw vork 8tate Cemmittee OR Open Government issued

an advisory opinion concluding that the information should bhe

disclosed since it concerned professional activity licensed by the
state, and there 1s a gubstantial public interest 1in the
disclosure. The opiniocn pointed out the apparent inconsietency of
releasing the physicians names to the hospitals and encouraging

cardiologists to discuss with their patients the performance of
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{ndividual cardiac surgeons, while at the same time determining,
that releasing the information to the general ublic constituted
a unwarranted invasion of the surgeons’ personal privacy. The
Department's position is set forth at paragraph 8 of the affidavit
of Peter Slocum, sworn to July 22, 1991, at follows:
vg. Release of the data to the petitioners wvas
determined to be an runwarranted’ invasion of privacy
because of the potential that the data wWould Dhe
misunderstood and misused by the public, resulting in
significant adverse impact upon the physicians jdentified

by the data, with little public benefit"”.

In ¢ther words, the State must protect its citizens from their
intellectual shortcomings by Keeping from them information beyond
their ability to comprehend, Following the Department’s poeiction
to its logical end, it appears that if members of the public were
more intelligent, it would be in the public interest to disclase
this information. fhe duty of administrators to release to the
population the records cof its dovernment cannot be dependent upon

the administrators’ assessment of the population’s intelligence.

Instead, the policy of this State set forth in Matber of Capital

Newspapers, Div. of Heapst Corp. ¥ Wwhalen, 69 NY2d 246, 252, as
follows: |

vre 45 settled that FOIL is pased on the overriding
policy consideration that "the public¢ is vested with an
inherent right to Know and that official secrecy is
anathematic¢ to our form of government” (Matter of Fink

fkowitz, 47 NY28 567, 571). Indeed, in enacting
fOIL, the Legislature specifically declared “"that
government is the public’s business and that the publie,
individually and collectively and represented by a free
press, should have access to the records of government
in accordance with the provisions of this article.”
(public Officers Law 4 g4,) We have held, therefore,
that FOIL is to be liberally construed and its exemptions
narrowly interpreted s© that the public s granted
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maximum access O the records of government”.

under FOIL, the agency has the burden of establishing that
disclosure would constitute an unwarranted {nvasion of personal
privacy (Matter of Capitsl Newspapers piv, of Hearst Corp. v Burpns.
169 Aab2d 92, 54, affd 67 NY2d 562). The case of the Matter of

Buffalo Broadcasting Co. v New vYork State Dept. of Correctional

Servs.. 155 AD24 106, is instructive upon the gquestioh of whether
the agency has met that burden. In that case, the Court, at page
111, stated as follows:
“application of the privacy exemption from FOIL
disclosure reguires & palancing of the subject person’s
expectation of privacy against the statutory policy

- favoring the right of the public to information
concerning the operations of government (Matter of

1 M S et

Dobranski v Houpel. 1%4 AD2d 736, 738). In our view, an

of his person in the facility, Bas respondents’ claim of
total exemption of the videotapes onh privacy grounds
necessarily inplies. AS Supreme Court noted, inmates are

well aware that their movements are monitored by video

racording in the institution™.

Here, assuming for the sake of argument that the actions of
a physician in his protessional capacity are personal for the
purposes of FOIL and the pPersonal Privacy protection Lawv, the 1ssue
becomes whether a surgeon operating in & hospital has 2 legitimate
expectation that the results of his surgery wWill be withneld from
tne public. He of ghe does not. A gurgeon’s work is often
monitored by video recording, and is subject to congtant peer
review. Government agencies, guch as the respondent, &ré 2lvays

logoking oVver the surgeon’s shoulder. Insurance companies have a

continuing interest in surgical outcomes. No doctor gubject to
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such scrutiny could hove o.r\y feaSma(r)}‘Q expectation that th.e‘
government would withkﬂ\\,<3o~\i*5 o }rzens the patient mortality
rate of the doctor. Furthecrmote, &er 4¢ there was a legitimate
privacy expectation, the interest of the public outwelighs 1t. The
pepartment of Health recognized such by releasing the {nformation
to the hospitals €0 that patients. ag congumers, could make a more
{ntelligent dec¢ision aboﬁt which cardiac surgeon o choose. The
same public jnterest compels that the information be made available
to the rest of the &tate.

gubmit Judgment.

pated: October 15, 1991



