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Petitione
For a Judgment under Article 78 of the Civil

Practice Law and Rules,

4?

-against-

2070

Index No. 401237/09
Motion Seq. 001

JONATHAN DAVID, Records
Officer for the New York City Police Department,

Petitioner David Dawkins, an incarceratedperson representinghimself, commenced
this Article 78 proceeding to challenge the denial of his January 3 and January 7, 2009
requests for documents pursuant to the Freedom of Information Law (FOIL). Respondent
New York City Police Department (NYPD) initially denied the requests, alleging that
disclosure"would interferewith law enforcement investigationsorjudicial proceedings." (See
February 5 and February 10 letters from respondent,Exh. 6 to Verified Answer). In response
to Mr. Dawkins' administrative appeal, NYPD added three new grounds: that disclosure
'would constitute an unwarranted invasion of privacy;" that it "could endanger the life or
safety of any person;" and because it "would reveal confidential information." See March 30,
2009 letter from respondent, Exh. 8 to Verified Answer).

Rather than answer the petition in the first instance, NYPD cross-moved to dismiss
this proceeding,claiming failure to exhaust administrative remedies and that the proceeding
is time-barred. Both claims involved earlier FOIL requests made by Mr. Dawkins, which
NYPD claimed were duplicativeof the instant requests. Mr. Dawkins disagreed. By decision
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dated November 13,2009, this Court reserved decision on the cross-motion to dismiss and
granted Mr. Dawkins an opportunity to address case law cited by NYPD for the first time in
its reply papers;that is, Moreno v. IVYCounty DistrictAttomey, 38 AD3d 358 (1" Dep't 2007),
cited for the propositionthat NYPD may deny a FOIL request on the ground that disclosure
would interfere with a pending appeal.

Mr. Dawkins submitted his papers on December I O , 2009. There he argued that
NYPD had failed to sustain its burden of proving that the claimed exemption applied, as he
had filed his FOIL request after his trial had concluded and before he had filed any appeal.
As to Moreno, Mr. Dawkins correctly noted that the decision cited to two prior First
Department cases, MafterofLegal Aid Society v. NY City Police Department, 274 AD2d 207
(2000), Ivdenied 95 NY2d 956, and Matterof Sideti v. Office of Dist. Attorney of NY County,
243 AD2d 423 (1997), Iv denied 91 NY2d 808 (1998). Both of those cases were readily

distinguishablefrom the case at bar, Dawkins asserted, because they involved requests for
actual trial evidence made before the trlal had been concluded, whereas the documents he
seeks had not been admitted into evidence at his trial and the trial had, in any event,
concluded. He ended by urging this Court to conduct an in camera inspection to assist in
determining whether any basis existed for the exemption claimed by NYPD.
Thereafter, NYPD filed a Verified Answer to the Petition, dated January 19,2010. It
maintained its position that the requested disclosure would interferewith Mr. Dawkins' then
pending appeal of his January 6, 2009 conviction after trial for violation of a family court
order of protection. The order of protection had been obtained by a woman with whom
Mr. Dawkins had previously lived and had a child. (Ans, 716). NYPD further claimed that
disclosure would interfere with Mr. Dawkins' federal hebeas corpus proceeding pending in
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the Eastern District since September 2009. Lastly, NYPD contended that: “Disclosurewould

also endanger the lives (sic) and safety of the victim, and would represent an unwarranted
invasion of privacy to the victim.” (Ans. 715). No further details were provided about the
status of the appeal (e.g., has it been submitted or is it yet to be perfected), or how
disclosure would actually interfere with that proceeding.
Particularly significant is the statement by NYPD’s counsel (Ans 727)that a diligent
search was conducted for the documents at issue when this proceeding was flrst
commenced in 2009, notwithstanding NYPD’s motion to dismiss. At that time, fifteen (15)
pages of records were located responsive to Mr. Dawkins’ FOIL requests, described as
follows:
The records include the two (2) pages of the
Complaint Report, one (1) page of Complaint
Index, two (2) pages of the Arrest report, four (4)
complaint report follow-ups resulting in six (6)
pages, three (3) pages of Domestic Incident
Reports(“DIR”), and one (I)
page of Index Sheet.
This assertion was conflrmed by Sergeant James Russo in his January 19, 2010 affidavit
provided with the Answer, NYPD then agreed to the in camera inspection suggested by
Mr. Dawkins, while maintaining“the invocationof exemptions as prescribed by FOIL.” (Ans.

730).’
In his February I, 2010 reply papers, Mr. Dawkins explained the compelling reasons
behlnd hls FOIL requests: he believes that the testimony of his accuser at trial as to the time
of the alleged incident differed from the accuser’s initial claim, which specifled a time when

‘In its memorandum of law, NYPD claims an additional exemption not mentioned
in the denlal letters or the determination of the appeal, Le., that disclosure would reveal
nonroutine criminal investigative techniques. It seems that each time Mr. Dawkins
challenges a claimed exemption, NYPD responds by asserting new ones.
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Mr. Dawkins confirmed that he was at school and nowhere near his accuser. As most of the
requested documents had not been admitted into evidence at trial, since the trial had
concluded well over a year ago and the record on appeal was therefore set, and since the
habeas proceeding did not implicate any of the requested documents, the requested

disclosure would not interfere with the pending proceedings, he asserted.
This Court is well aware of the appellate authority holdlng that “the assertion that
disclosure of records to a defendant in a pending criminal prosecution would interfere with
that proceeding is a sufficiently particularizedjustification for the denial of access to those
records under Public Officers Law §87(2)(e)(l)...” Legal Aid Society, 274 AD2d at 214. But
as Mr. Dawkins properly argues, that seemingly broad statement is limited by the balance

of the sentence, which states the rationale for the holding: “as the Court held in Matter of
Pitfad v Pirro (258 AD2d 202, supra), FOIL disclosure during the course of the prosecution
would not only ‘interfere with the orderly process of disclosure’ set forth in CPL article 240
(supra at 206),it would also create a substantiallikelihood of delay In the adjudication of that

proceeding (supra, at 207),thereby effecting a chill on that prosecution (supra, at 206).”
Referencing Gould vNYC Police Dept, 89 NY2d 267,274, the Court added in a footnote that
“the orderly process of disclosure” was not a consideration where the criminal proceedings
had all been concluded.

Moreno, relied upon by NYPD here, must be construed in that context to mean that
the disclosure must at least have the potential of interferingwith ongoing discovery or some
other aspect of a pending proceeding. Moreover, one cannot overlook that the discussion
In Moreno about the merits of the claimed exemption was dlcta only. The Court afflrmed the
dismissal of the petition on the ground that the petitioner had failed to timely file an
administrative appeal and then added:
4
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In any case, were we to rea h the merits, we
would affirm because disclosure of the sought
material would have interfered with petitioner’s
then still pending criminal appeal and any
subsequent proceedings within the same
prosecution ..., and because some of the sought
documents were within the scope of a continuing
protective order issued to ensure the safety of
DEA agents, informants and witnesses ..., and
finally because disclosure of the sought
nondiscovery materials in respondent’s files
would give rise to the same safety concerns
underlying the protective order ....
38 AD3d at 358-59 (citations omitted).
I

Turning to the case at hand, it is undisputed that discovery has been completed, and
the trial concluded well over a year ago. Further, petitioner asserts (at n9 of Dec. 10,2009
papers), and NYPD does not dispute, that none of the requested documents were presented
as evidence at the trial. Thus, they presumably are not part of the record on appeal.
Moreover, and most significantly, NYPD has already compiled copies of the documents in
Its files and can easily photocopy them for Mr. Dawkins without interfering wlth any

proceeding. Therefore, it appears that the rationale behind the claimed exemption does not
apply here at all.
Nevertheless, the Court will not direct complete disclosure at this time without first
giving NYPD a final opportunity to be heard. Accordingly, the Court directs that NYPD send
the fifteen pages of documents it located to this Court for an in camera inspection. The

documents shall be accompanied by an affidavit from an Assistant District Attorney
explaining how the disclosure of the fifteen pages already compiled by NYPD would interfere
with judicial proceedings in this particular case. Further, NYPD should specify any proposed
redactions based on concerns relating to the privacy or safety of the accuser, even though
*
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those grounds were asserted by NYPD for the first time on appeal. Before proposing a
specific redaction, NYPD shall confirm that the subject information was not previously
disclosed at trial. Any claimed privacy or safety exemption would be baseless if the
information was disclosed orally or In writing at the trial. The informationshall be provided
within 30 days of the date of this decision. Upon receipt of the information, this Court will
determine the outstanding Issues.
This constitutes the interim decision and order of this Court.
Dated: March 18, 2010

{-A

-

MAR 1 8 2010

6

7

